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Staff Report

Date: July 12, 2016

To: City Council Sitting as the Local Reuse Authority
From: Valerie J. Barone, City Manager

Prepared by: Guy Bjerke, Director - Community Reuse Planning

Guy.bjerke@cityofconcord.org
(925) 671-3076

Subject: Considering approval of an Amended and Restated Agreement
to Negotiate between the Local Reuse Authority and Lennar
Concord, LLC regarding the Development Phase One Property
in the Community Reuse Project at the former Concord Naval
Weapons Station

Report in Brief

Staff recommends that the Concord City Council, sitting as the Local Reuse Authority
(LRA), consider and approve the attached Amended and Restated Agreement to
Negotiate (Restated Agreement) between the LRA and Lennar Concord, LLC. The
proposed Restated Agreement clarifies certain terms and eliminates now irrelevant
provisions of the existing Agreement to Negotiate that covered both the Preliminary
Stage (Selection) and Disposition and Development Agreement (DDA) Stage of the
negotiations.

The proposed Restated Agreement provides a twenty-four (24) month negotiation
period for the DDA Stage negotiations and allows for the granting of administrative
extensions based on the achievement of specified performance milestones. The
Restated Agreement also clarifies the financial obligations of the parties and the
communication restrictions, including the prohibition of campaign contributions,
applicable to this stage of the negotiations.

Recommended Action

Staff requests LRA approval of the Amended and Restated Agreement to Negotiate
between the LRA and Lennar Concord, LLC and the authorization for the City Manager
to execute the agreement.
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Background

The LRA entered into separate Agreements to Negotiate with Catellus Development
Corporation and Lennar Concord, LLC on May 26, 2015. The negotiating period for
those agreements was extended, per the terms of the agreements, by the Council or
administratively by the City Manager to April 29, 2016. On May 11, 2016 the City
Council, sitting as the Local Reuse Authority, accepted a Term Sheet and chose Lennar
Concord, LLC as the Master Developer for the Development Phase One Property for
the Community Reuse Project.

LRA staff and outside special counsel determined that rather than extending the existing
Agreement to Negotiate, which contained terms that were no longer relevant, the LRA
and Lennar should negotiate the DDA under a new Amended and Restated Agreement
to Negotiate.

Analysis

The Restated Agreement eliminates terms which originally required the non-selected
Master Developer finalist to assume a backup position for up to six months after
selection should the selected Master Developer fail to reach terms with the LRA on a
DDA. This provision has been removed.

Term of Agreement

The proposed Restated Agreement provides a twenty-four (24) month negotiation
period for the DDA Stage negotiations and allows for the granting of three (3) 120 day
administrative extensions based on the achievement of these specified performance
milestones: completion of the first administrative draft of the Specific Plan; or completion
of the first administrative draft of the master Infrastructure Plan; or publication of the
draft California Environmental Quality Act (CEQA) document for the project. The
negotiation period is also automatically extended, beyond the initial period and/or
administrative extensions, for limited periods of time should the Economic Development
Conveyance (EDC) Memorandum of Understanding (MOU) with the Navy still be under
discussion; legal challenges to documents and decisions be pending; or a natural or
man-made act beyond the control of the Developer prevent timely negotiations on the
DDA — see Section 3.3.

Financial Responsibilities

The Restated Agreement also clarifies the financial responsibilities of the Master
Developer associated with the costs of the negotiation of the DDA and the costs of
Planning and California Environmental Quality Act (CEQA) review of the required
Specific Plan. Due to the longer term of the Restated Agreement, the “Second Good
Faith Deposit” required of Lennar Concord, LLC to pay for LRA work on the DDA
negotiations is increased from the original $350,000 to $475,000 — see Section 6.2.
Lennar Concord, LLC is also obligated to pay all City costs for the review and
consideration of the Specific Plan, Infrastructure Plan, required permitting and
associated CEQA documents without limitation — see Section 5.
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Negotiation Protocols

Section 11 of the proposed Restated Agreement entitled Negotiation Protocols and
Campaign Contributions clarifies that communications between Lennar, FivePoint or
affiliates regarding the DDA negotiations are limited to the LRA Executive Director, but
provides certain exceptions to the prohibition against direct contact regarding the DDA
between the Lennar team and City Council members, Planning Commissioners or other
Excluded Parties. It also specifies when (by whom and to whom) campaign
contributions are prohibited under this agreement. During the DDA Stage negotiating
period Lennar and its affiliates (i.e., Lennar Corporation, Lennar Homes, Five Point) will
not make campaign contributions and will not solicit their employees, contractors or
subcontractors working on the Development to make campaign contributions to any
appointed or elected City of Concord official running for any elected office.

Financial Impact

The work to revise the Restated Agreement and the work to be carried out under the
Restated Agreement (negotiation of the DDA and development of the Specific Plan and
associated documents) will be paid for by Lennar, as outlined in the agreement itself or
subsequent reimbursement agreements.

Public Contact
The City Council Agenda was posted.

Attachments

1. Amended and Restated Agreement to Negotiate between the Local Reuse
Authority and Lennar Concord, LLC.
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Attachment 1

AMENDED AND RESTATED AGREEMENT
TO NEGOTIATE

THIS AMENDED AND RESTATED AGREEMENT TO NEGOTIATE
(“Restated Agreement’) dated for reference purposes as of July 12, 2016, (the
“Restated Effective Date”) is entered into by and between the CITY OF CONCORD, a
California municipal corporation in its capacity as local reuse authority for the Concord
Naval Weapons Station (“City”’), and LENNAR CONCORD, LLC, a Delaware limited
liability company (“Developer”). City and Developer are sometimes referred to
individually herein as a “Party” and collectively as the “Parties.”

RECITALS

A. City has solicited and evaluated development proposals from development
entities for the first phase of development of the approximately 5,028-acre property
known as the Inland Area of the Concord Naval Weapons Station (“CRP Area”).

B. The Concord Naval Weapons Station was once the United States Navy’s
primary ammunition depot on the Pacific Coast. The Navy vacated the CRP Area in
1997, and in 2005 officially placed it on the base closure list. At that point, the City,
acting through its City Council, was designated as the Local Reuse Authority by the
Department of Defense pursuant to the provisions of the federal Base Realignment and
Closure Act (P.L. 101-510), as amended (“BRAC”). The City engaged in a seven-year
planning process, which, among other things, culminated in the adoption of the Concord
Reuse Project (“CRP”) Area Plan.

C. Approximately 2,700 acres of the CRP Area (“Regional Park™) will be
set aside for habitat conservation/restoration, open space and passive recreation pursuant
to a public benefit conveyance from the United States government to a regional parks
agency. An additional approximately 80 acres may be set aside for various public benefit
uses, including, potentially, a first responder training facility, the City-owned portion of
the golf course and various Caltrans, BART and City rights-of-way property. The
balance of the CRP Area comprising approximately 2,248 acres (“Development
Footprint”) will be transferred by Navy to City under the economic development
conveyance provisions of BRAC. The Navy will transfer the Development Footprint to
City in phases, with the first transfer to consist of approximately 1,400 acres (the “First
Transfer Parcel”). The CRP Area, the Regional Park, the Development Footprint, the
First Transfer Parcel and the approximately 500 acre portion of the First Transfer Parcel
that is the subject of this Restated Agreement (the “Development Phase One Property”)
are each depicted on the Site Map attached hereto as Attachment 1.

D. City issued a Request for Qualifications for development of an
approximately 350-500 acre portion of the First Transfer Parcel on January 15, 2014. In
June 2014, the City announced the names of four prequalified respondents who would be
invited to submit proposals in response to a City Requests for Proposals (“RFP”). Based
on the proposals submitted in response to the RFP, City selected two master developer
candidates to pursue concurrent negotiations with City: Developer and Catellus
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Development Corporation (“Second Developer Candidate”). Developer has proposed
developing the Development Phase One Property with a mix of residential, commercial
and public uses substantially consistent with the approved CRP Area Plan
(“Development”).

E. City and Developer are parties to an Agreement to Negotiate dated May
26, 2015, as amended and extended by a First Amendment to Agreement to Negotiate
dated July 6, 2015 (“First Amendment”), a Second Amendment to Agreement to
Negotiate dated November 25, 2015 (“Second Amendment”), and a letter agreement
dated February 29, 2016 (collectively, the “Original Agreement”). City and Second
Developer Candidate were parties to a separate agreement to negotiate (‘““Second
Developer Agreement”) that was substantially consistent with the Original Agreement
between City and Developer.

F. The Original Agreement and the Second Developer Agreement each
contemplated a Negotiating Period to be conducted in two stages. In the first stage of the
Negotiating Period known as the “Preliminary Stage,” City would work together with
Developer and the Second Developer Candidate to negotiate and draft separate term
sheets for presentation to the City Council. If City Council selected one of the two
master developer candidates as the preferred master developer, and its proposed term
sheet, the selected developer and City would proceed to the second stage of the
Negotiating Period known as the “DDA Stage.”

G. Pursuant to the Original Agreement and the Second Developer Agreement,
City and Developer on the one hand, and City and Second Developer Candidate on the
other, worked together in good faith to negotiate and draft separate term sheets for
presentation to the City Council. However, Second Developer Candidate withdrew its
development proposal and term sheet prior to the City Council’s consideration of the two
term sheets. The Second Developer Agreement was subsequently terminated on March
30, 2016.

H. Following the withdrawal of Second Developer Candidate from the master
developer selection process, City and Developer produced a final proposed term sheet
and presented it to the City Council for consideration on May 11, 2016. At that same
meeting, the City Council approved the Developer’s final proposed term sheet with one
minor modification regarding the timing of delivery of affordable units as set forth in
Attachment 2 attached hereto and incorporated herein (“Approved Term Sheet”) and
selected Developer as the preferred master developer with whom City desires to proceed
to the DDA Stage of the Negotiating Period, pursuant to the Approved Term Sheet.

L The Parties desire to enter into this Restated Agreement to (1) amend and
restate the Original Agreement in its entirety, (2) establish a deadline for the expiration of
the DDA Stage of the Negotiating Period and, subject to satisfaction of certain
requirements, allow for potential administrative extension of such period; and (3)
memorialize certain other agreements of the Parties all as set forth herein.
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AGREEMENTS

CITY AND DEVELOPER HEREBY AGREE AS FOLLOWS:

1. Incorporation of Recitals.

The recitals set forth above, and all defined terms set forth in such recitals and in
the introductory paragraph preceding the recitals, are hereby incorporated into this
Restated Agreement as though set forth in full.

2. Good Faith Negotiations.

City and Developer agree for the DDA Stage of the Negotiating Period described
in Section 3 below, to negotiate diligently and in good faith the terms of a mutually
satisfactory Disposition and Development Agreement (“DDA”), including a form of
statutory development agreement as an exhibit thereto, for the conveyance of the
Development Phase One Property via multiple phased closings and the development of
the Development thereon, on terms consistent with the Approved Term Sheet.

3. Negotiating Period.

As provided for in the Original Agreement and this Restated Agreement, the
Negotiating Period has been and will be conducted in two stages as follows:

3.1 Preliminary Stage. The Preliminary Stage of the Negotiating Period
commenced on May 26, 2015, and ended on May 11, 2016, when the City Council
selected Developer as the preferred master developer with whom City desires to proceed
to the DDA Stage of the Negotiating Period, pursuant to the Approved Term Sheet.

3.2 DDA Stage.

The DDA Stage of the Negotiating Period commenced on May 12, 2016. Unless
extended as provided in Section 3.3 below, the DDA Stage shall expire on July 12, 2018.
During the DDA Stage, it is expected that City will continue to negotiate with the Navy
regarding the transfer of the First Transfer Parcel and that Developer will participate in
such negotiations. If a DDA has not been executed by City and Developer by the
expiration of the DDA Stage of the Negotiating Period, then this Restated Agreement
shall terminate and neither Party shall have any further rights or obligations under this
Restated Agreement, except as set forth herein. If a DDA is executed by City and
Developer then, upon said DDA becoming a Final Approval (as described herein), this
Restated Agreement shall terminate, and all rights and obligations of the Parties shall be
as set forth in the executed DDA. For purposes of this Section 3.2, “Final Approval”
shall mean that (i) the time for filing of a petition, lawsuit, or legal challenge relating to
the City’s approval of the DDA has expired with no such petition, lawsuit, or legal
challenge having been filed; or (ii) any petition, lawsuit or legal challenge relating to the
City’s approval of the DDA has been conclusively resolved with prejudice in a manner
satisfactory to City and to Developer with no further right to appeal.
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33 Extensions. The City Manager, on the City’s behalf, shall extend the
DDA Stage of the Negotiating Period for a period of 120 days each time one of the
extension milestones set forth in this Section 3.3 below is satisfied (for a total possible
extension of up to 360 days), without regard to the order in which one or more milestones
are satisfied, provided the City Manager determines in his or her reasonable discretion
that, as of the date the applicable milestone is achieved, the Parties have also made
substantial progress in their negotiations regarding the DDA. The extension milestones
are: (i) completion of the first administrative draft of a specific plan for the Development
Phase One Property (‘“Specific Plan”); (ii) completion of the first administrative draft of
a master infrastructure plan for the entirety of the Development Footprint
(“Infrastructure Plan”); and (iii) publication of the draft environmental impact report or
other applicable CEQA document for the Development. The Parties acknowledge and
agree that (a) the Infrastructure Plan shall provide conceptual utility, transportation
network, storm water management and supporting infrastructure layouts for the entirety
of the Development Footprint with explanatory information to demonstrate how the
locations and sizing of utilities and other infrastructure components are derived; (b) the
utility, transportation network, storm water management and supporting infrastructure
layouts for the Development Phase One Property shall be at a greater level of detail,
consistent with the level of detail provided in the Specific Plan, than for the balance of
the Development Footprint; and (c) the Infrastructure Plan shall update the existing site-
wide Development Footprint infrastructure plans as necessary or appropriate to reflect
plans for the Development of the Development Phase One Property as set forth in the
Specific Plan. In addition, the DDA Stage shall be automatically extended for the
duration of any of the following instances of “Enforced Delay”: x) delay, not to exceed
two (2) years, beyond July 12, 2018, as such date may be extended pursuant to the first
sentence of this Section 3.3, in the execution of an Economic Development Conveyance
Memorandum of Agreement (“EDC MOA”) or such other agreement between the City
and the United States required for the conveyance of the First Transfer Parcel to the City;
y) the duration, not to exceed four (4) years, of any legal challenge relating to this
Restated Agreement, the master developer selection process, the Approved Term Sheet,
or the EDC MOA or such other agreement between the City and the United States
required for the conveyance of the First Transfer Parcel to the City; and z) delay, not to
exceed two (2) years, caused by force majeure, meaning natural and man-made acts
outside the control of Developer, including wars, violence, strikes, and natural disasters
(but excluding adverse economic events), and adversely affecting Developer’s or City’s
ability to timely perform obligations under this Restated Agreement.

4. Exclusivity of Negotiations.

During the DDA Stage of the Negotiating Period, the City shall negotiate
exclusively with Developer regarding development of the Development Phase One
Property. Notwithstanding the above, during the entirety of the Negotiating Period, this
Restated Agreement shall not prevent City from providing information regarding the
Development Phase One Property and development thereof to persons or entities other
than Developer or engaging in negotiations with other public entities, including the Navy,
San Francisco Bay Area Rapid Transit District and East Bay Regional Park District, with
respect to coordination of development, transfer and use of the CRP Area.

4
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5. Planning and CEQA Review.

Pursuant to the California Environmental Quality Act (“CEQA”), City certified a
Final Programmatic Environmental Impact Report (“Program EIR”), adopted
Overriding Findings of Significance and adopted a Mitigation Monitoring and Reporting
Program (“MMRP”) in conjunction with adoption of the Reuse Plan and adopted an
Addendum to the Program EIR in connection with the CRP Area Plan. Developer
acknowledges that, in conjunction with City consideration of a DDA and any permits or
approvals for the Development, it will be necessary to comply with CEQA, although the
Program EIR may be relied upon to the extent permitted under CEQA. Developer is
expected to commence and complete preparation of the Specific Plan during the DDA
Stage of the Negotiation Period. To ensure sound planning of the Development Phase
One Property, in particular the planning of utility and transportation infrastructure
improvements, the Parties anticipate that the Specific Plan may begin to address
backbone infrastructure related issues for some or all of the balance of the Development
Footprint. The Parties further anticipate that the Specific Plan will be considered for
approval by the City Council concurrently with the City Council’s consideration for
approval of the DDA and other related documents, including a statutory development
agreement for the Development (“DA”) as contemplated by the Approved Term Sheet,
and that compliance with CEQA will require preparation of additional project level
CEQA documents for the Development. Notwithstanding any other provision of this
Restated Agreement to the contrary, Developer, at its sole expense, shall pay all costs
incurred by City in connection with City review and consideration of the Specific Plan,
the Infrastructure Plan and all other permits and approvals for the Development,
including all other applications for City and federal, state and other regulatory agency
permits and approvals, including all costs associated with environmental review and, if
necessary, preparation of additional CEQA documents, including project, program,
supplemental or subsequent environmental impact report(s), if any, with respect to the
Development, as contemplated by the DDA and the Specific Plan (collectively, “CEQA
and Planning and Regulatory Costs”) pursuant to one or more separate reimbursement
agreements. CEQA and Planning and Regulatory Costs are in addition to the City Costs
described in Section 6 below and shall be paid by Developer pursuant to one or more
separate reimbursement agreements.

6. Reimbursement of City Costs; Good Faith Deposit. Developer shall be required
to reimburse the City for certain City Costs (defined below) incurred during the
Preliminary Stage of the Negotiating Period and during the DDA Stage of the
Negotiating Period, as set forth in detail below. As used in this Restated Agreement,
“City Costs” means and includes all internal and third party expenses incurred by City
during the Negotiating Period in connection with the negotiation and drafting of the
DDA, including but not limited to expenses of financial consultants, attorneys, planners
and engineers retained to negotiate draft term sheets and ancillary agreements, including
the DA and the interim lease as described in Section 5 of the Approved Term Sheet
(“Interim Lease”), and prepare analyses regarding the timing and financial ability to
complete the Development, all related solely to the Development. The initial budget for
City Costs anticipated to be incurred from and after June 1, 2016 is Five Hundred Twenty
Nine Thousand Dollars ($529,000) (“Anticipated City Costs Budget”). City Costs do

5
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not include CEQA and Planning and Regulatory Costs, which are addressed in Section 5
above.

6.1 Preliminary Stage Negotiations. In consideration for the Original
Agreement, Developer, delivered to City a cash deposit of Two Hundred Fifty Thousand
Dollars ($250,000) (“Initial Good Faith Deposit”). In accordance with the terms of the
Original Agreement City drew against the Initial Good Faith Deposit and applied such
draws to pay City Costs. As of November 25, 2015, the approximate balance of the
Initial Good Faith Deposit was $65,000. In the Second Amendment, City agreed not to
incur any further City Costs payable from the Initial Good Faith Deposit prior to the
initial public meeting at which the City Council considered Developer’s proposed term
sheet without prior notice to Developer. On May 11, 2016, the City Council at a public
meeting considered and approved the Approved Term Sheet and selected Developer as
the preferred master developer. By email dated May 18, 2016, City informed Developer
that City would recommence incurring City Costs to be reimbursed by Developer per the
terms of the Original Agreement and that City would apply the remaining balance of the
Initial Good Faith Deposit towards payment of City Costs incurred on and after such
date. As of June 1, 2016, approximately $54,000 of the Initial Good Faith Deposit
remains unexpended by City.

6.2 DDA Stage Negotiations.

6.2.1 Within five (5) business days following the Restated Effective
Date, Developer shall supplement the Initial Good Faith Deposit by providing to City a
second cash deposit of Four Hundred Seventy-Five Thousand Dollars ($475,000)
(“Second Good Faith Deposit”). The remaining balance of the Initial Good Faith
Deposit, as supplemented by the Second Good Faith Deposit, and any further
augmentations of same, shall be referred to as the “Good Faith Deposit.” Except as
otherwise provided herein, if this Restated Agreement is terminated by either Party prior
to expiration of the Negotiating Period, City shall promptly return any unexpended and
uncommitted portion of the Good Faith Deposit to Developer.

6.2.2 The Parties acknowledge and agree that while the City believes the
Anticipated City Costs Budget is adequate to cover all City Costs for the DDA Stage of
the Negotiating Period, the Anticipated City Costs Budget is preliminary, shall be
updated by the City before the start of fiscal year 2017-2018 with forward looking
projections based on actual City Costs incurred as of such update, and may require
further modification by the City from time to time. Accordingly, the Anticipated City
Costs Budget may be increased from time to time with the written consent of Developer,
which shall not be unreasonably withheld, conditioned, or delayed, provided that before
the Anticipated City Costs Budget is increased: (1) the City shall have conferred with
Developer and furnished such written justification for the increase as Developer may
reasonably request; (2) City shall have provided monthly Invoices to Developer as
provided in Section 6.3; and (3) City shall have endeavored to use staff resources and
outside consultants in a cost-effective and business-like manner. Within twenty (20) days
of Developer’s approval of an increase in the Anticipated City Costs Budget, Developer
shall deliver to City cash or other immediately available funds to supplement the Good

6
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Faith Deposit in an amount commensurate with the increase in the Anticipated City Costs
Budget. If Developer disapproves or otherwise fails to approve any requested
augmentation of the Anticipated City Costs Budget within thirty (30) days following
City’s request therefor, or if Developer fails to supplement the Good Faith Deposit within
twenty (20) days after approving such augmentation, City shall have no obligation to
continue processing any pending or new Development applications, incurring any further
City Costs or negotiating in connection with the proposed DDA until such time as the
requested budget augmentation has been approved and the additional funds required to
supplement the Good Faith Deposit have been so delivered.

6.2.3 The approval of any proposed increase in Anticipated City Costs
Budget shall be deemed an amendment of this Restated Agreement, and Developer shall
not be liable for any City Costs in excess of the Anticipated City Costs Budget (as
increased by approval of Developer pursuant to Section 6.2.2) without Developer’s
express written consent. Developer’s obligation to pay for all such City Costs shall
survive the expiration or termination of this Restated Agreement with respect to any and
all City Costs incurred on or before the date which is thirty (30) days following the date
of expiration or termination as set forth herein, provided, however, except as may
otherwise be agreed upon by the Parties, in no event will Developer’s liability for City
Costs exceed the amount of the Good Faith Deposit then held by City.

6.3 City Draws and Invoices. City shall be entitled to draw against the Good
Faith Deposit and apply such draws to pay all City Costs, not to exceed the amount of the
Anticipated City Costs Budget plus any approved augmentation(s) of same as such City
Costs are incurred. City shall provide Developer with monthly invoices for City Costs
(hereafter “Invoices”). Such Invoices must provide sufficient detail from which
Developer may confirm who performed the services, the nature of the work performed,
the hours worked, the rate charged to the City, and that the services were performed for
City Costs. Invoices shall be binding on Developer in the absence of error demonstrated
by the Developer within ninety (90) days of Developer’s receipt of a given Invoice. If
the Parties enter into a DDA, the remaining amount of the Good Faith Deposit shall be
disposed of as specified in the DDA, and the Good Faith Deposit shall be considered an
eligible project cost for purposes of calculation of Developer returns in any profit
participation arrangement agreed to in the DDA. If this Restated Agreement is
terminated without execution of a DDA for any reason (except for default by Developer
under Section 10), then the Good Faith Deposit and any interest earned thereon, less any
amounts needed to pay City Costs incurred prior to the date of termination, shall be
refunded promptly to Developer.

6.4  Deposit Accounts. City shall be under no obligation to pay or earn interest
on the Good Faith Deposit, but, if interest shall accrue or be payable thereon, such
interest (when received by City) shall be accumulated by City and added and held as part
of the Good Faith Deposit.
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7. Progress Reports and Information.

Within ten (10) days following either Party’s request, which may be made from
time to time during the Negotiating Period, the other Party shall submit to the requesting
Party a written progress report advising the requesting Party on the status of all work
being undertaken by or on its behalf. Further, City shall provide Developer with
information regarding the Development Phase One Property reasonably available to City
and shall make good faith efforts to notify Developer of: 1) any third party offers or
requests for negotiation received by City concerning the disposition of all or a portion of
the Development Footprint; ii) any proposed City response to such offers or requests
from a private party prior to City’s issuance of such response; and iii) the status of any
negotiations between the City and any public entity concerning the disposition of all or a
portion of the Development Footprint that occurs pursuant to the City’s reserved
negotiation rights in Section 4.

8. Limitations on Effect of Restated Agreement.

This Restated Agreement (and any extension of the DDA Stage of the Negotiating
Period) shall not obligate either City or Developer to enter into a DDA on or containing
any particular terms. By execution of this Restated Agreement (and any extension of the
DDA Stage of the Negotiating Period), City is not committing itself to, or agreeing to,
undertake disposition of the Development Phase One Property or any portion thereof and
Developer is not committing itself to acquire the Development Phase One Property or
any portion thereof. Execution of this Restated Agreement by City and Developer is
merely an agreement to conduct a period of negotiations in accordance with the terms
hereof, reserving for subsequent City action the final discretion and approval regarding
the execution of a DDA and all proceedings and decisions in connection therewith. Any
DDA resulting from negotiations pursuant to this Restated Agreement shall become
effective only if and after such DDA has been considered and approved by the City
Council, following conduct of all legally required procedures, and executed by duly
authorized representatives of City and Developer. Until and unless a DDA is signed by
Developer, approved by the City Council, and executed by City, no agreement drafts,
actions, deliverables or communications arising from the performance of this Restated
Agreement shall impose any legally binding obligation on either Party to enter into or
support entering into a DDA or be used as evidence of any oral or implied agreement by
either Party to enter into any other legally binding agreement. This Restated Agreement,
which pertains only to negotiating procedures and standards between City and Developer,
does not limit in any way the discretion of City in acting on any applications for permits
or approvals for the Development. Consistent with Section 5 of this Restated Agreement,
the Parties acknowledge that CEQA compliance in connection with consideration of the
Development will be required, and that City shall retain the discretion in accordance with
applicable law before action on the Development by the City Council to (i) identify and
impose mitigation measures to mitigate significant environmental impacts, (ii) select
other feasible alternatives to avoid significant environmental impacts, (iii) balance the
benefits of the Development against any significant environmental impacts prior to taking
final action if such significant impacts cannot otherwise be avoided; or (iv) determine not
to proceed with the Development.
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9. Defaults and Remedies.

9.1 Default. Failure by either Party to negotiate in good faith as provided in
this Restated Agreement shall constitute an event of default hereunder. Except as
otherwise set forth herein with respect to City’s immediate right to terminate the Restated
Agreement under Section 10 or Section 11, the non-defaulting Party shall give written
notice of a default to the defaulting Party, specifying the nature of the default and the
required action to cure the default. If such default remains uncured fifteen (15) days after
receipt by the defaulting Party of such notice in the case of a default on an obligation to
pay or reimburse money, or thirty (30) days after receipt of such notice in the case of all
other defaults, the non-defaulting Party may exercise the remedies set forth in Section 9.2
or 9.3 below.

9.2 Exclusive Remedies for City Default. In the event of an uncured default
by City, Developer’s sole and exclusive remedies shall be (a) an action for injunctive
relief in the event of a willful and bad faith breach by City to commence negotiations
with another developer with respect to the Development Phase One Property or (b) to
terminate this Restated Agreement, upon which termination Developer shall be entitled to
return of the remaining unexpended and uncommitted balance of the Good Faith Deposit
and any interest earned thereon, and neither Party shall have any further right, remedy or
obligation under this Restated Agreement; provided, however, any obligation under a
specific provision of this Restated Agreement for Developer to indemnify or defend the
City shall survive such termination.

9.3 Exclusive Remedies for Developer Default. Except as otherwise provided
in Section 10 below, in the event of an uncured default by Developer, City’s sole and
exclusive remedy shall be to terminate this Restated Agreement and retain that portion of
the Good Faith Deposit and any interest earned thereon, needed to pay City Costs
incurred prior to the date of such termination. Following such termination, neither Party
shall have any right, remedy or obligation under this Restated Agreement; provided,
however, any obligation under a specific provision of this Restated Agreement for
Developer to indemnify or defend City shall survive such termination.

9.4  No Damages. Except as otherwise provided in Section 10 below, neither
Party shall have any liability to the other for damages or otherwise for any default, nor
shall either Party have any other claims with respect to performance or non-performance
by the other Party under this Restated Agreement. Subject to Section 9.2 above and
Section 10 below, each Party specifically waives and releases any such rights or claims
they may otherwise have at law or in equity in the event of a default by the other Party,
including the right to recover actual, consequential, special or punitive damages from the
defaulting Party.

10. Non-Disparagement.

10.1 Disparaging Statement. Developer agrees to refrain from making any
public statements (e.g., statements made in press releases, public hearings, community
meetings, or similar public forums), or authorizing any statements to be reported as being

9

OAK #4822-6927-3138 v12
Page 12 of 86



Page 13 of 86



11. Negotiation Protocols and Campaign Contributions

11.1 Negotiation Restrictions. Developer agrees and acknowledges that the
DDA Stage negotiations shall take place with the LRA Executive Director, the City’s
legal, financial and planning advisers and such other City parties as may be designated by
the LRA Executive Director from time to time (collectively, the “City Designated
Team”). During the DDA Stage, Developer shall not engage in, and shall ensure that
Lennar Corporation, Lennar Homes of California, Inc., and Five Point Holdings, LLC,
and its and their Affiliates (defined below) do not engage in, discussions or negotiations
regarding the DDA with any City Council or Planning Commission members, or other
City employees or officials as may be designated by the LRA Executive Director from
time to time (collectively, “Excluded City Parties”), unless requested to do so by the
City Designated Team for specific purposes related to the negotiations. As used herein,
“Affiliate(s)” means an entity which controls, is controlled by or under common control
with Lennar Corporation, Lennar Homes of California, Inc., or Five Point Holdings,
LLC, as applicable. Within ten (10) days of the execution of this Restated Agreement
(or, where an Excluded City Party is added, within ten (10) days of such addition), the
City Manager shall advise the Excluded City Parties in writing of the prohibition on
discussions or negotiations regarding the DDA with Developer, Lennar Corporation,
Lennar Homes of California, Inc., and Five Point Holdings, LL.C and its and their
Affiliates described in this Section 11. To facilitate City Manager’s ability to provide
accurate advice and direction to Excluded City Parties, Developer, within five (5) days
following the execution of this Restated Agreement, shall provide the LRA Executive
Director with a list of all Affiliates of Lennar Corporation, Lennar Homes of California,
Inc., and Five Point Holdings, LLC, and thereafter promptly update such list, as
necessary, to reflect any changes in the identified Affiliates. Nothing in this Section 11
shall prevent discussions or negotiations regarding the DDA in the following
circumstances: (i) responses to requests for information from one or more Excluded City
Parties, provided such responses are directed to the City Designated Team; (ii)
Developer’s participation in any question and answer sessions, workshops, or tours
approved in writing by the City Designated Team; (iii) Developer’s participation in City
Council or Planning Commission meetings; or (iv) meetings with one or more Excluded
City Parties from time to time, provided such meetings are arranged by the LRA
Executive Director and are conducted at such times, under such conditions and in such
fora as may be required by applicable law and as determined and directed by the LRA
Executive Director. Developer may request from time to time, but not more frequently
than once per month or more than six (6) times per year, that LRA Executive Director
arrange opportunities to meet with one or more Excluded City Parties under the terms set
forth in clause (iv) above. LRA Executive Director shall not unreasonably withhold or
delay approval of such requests.

11.2 Campaign Contribution Restrictions. During the DDA Stage Developer
agrees not to make and agrees to ensure that Lennar Corporation, Lennar Homes of
California, Inc., and Five Point Holdings, LLC and its and their Affiliates do not make,
any political contribution(s) to the campaign of any appointed or elected sitting City of
Concord official running for any elected office. Further, during the DDA Stage,
Developer agrees not to solicit its employees, contractors or subcontractors working on
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the Development to make any political contribution(s) to the campaign of any appointed
or elected sitting City of Concord official running for any elected office. Within ten (10)
days of the execution of this Restated Agreement (or, in the case of newly appointed or
newly elected officials, within ten (10) days of such appointment or election), the City
Manager shall advise all appointed or elected sitting City of Concord officials in writing
of the restrictions on campaign contributions set forth in this Section 11.2.

11.3 City Remedies. In the event of Developer’s violation of its obligations
under this Section 11, City may immediately terminate this Agreement by written notice
to Developer without affording Developer any opportunity to cure such violation.

12. Rights Following Expiration or Termination.

Following expiration or termination of this Restated Agreement, neither Party
shall have any further rights against or liability to the other under this Restated
Agreement except as otherwise provided herein. Following expiration or termination of
this Restated Agreement, unless a DDA is signed by Developer, approved by the City
Council, and executed by City, City shall have the absolute right to pursue disposition
and development of the Development Phase One Property in any manner and with any
party or parties it deems appropriate.

13. Right to Enter the First Transfer Parcel.

City shall work in good faith with the Navy to provide Developer, its employees,
agents and contractors with a right of entry or other similar access to the First Transfer
Parcel for the purpose of conducting inspections, tests, examinations, surveys, studies,
appraisals and marketing tours. Any right of entry shall be in a form acceptable to City,
Navy and Developer.

14. Notices.

Any approval, disapproval, demand or other notice which any Party may desire to
give to the other Party under this Restated Agreement must be in writing and may be
given by any commercially acceptable means, including first class mail, personal
delivery, or overnight courier, to the Party to whom the notice is directed at the address of
the Party as set forth below, or at any other address as that Party may later designate by
notice:

To Developer: Lennar Concord, LLC
c/o Five Point
One Sansome Street, Suite 3200
San Francisco, CA 94104
Attention: Kofi Bonner, Regional President
Telephone: (415) 995-1770
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with a copy to: Perkins Coie LLP
505 Howard Street, Suite 1000
San Francisco, CA 94105
Attention: Matthew S. Gray, Esq.
Telephone: (415) 344-7082

To City: City of Concord
Local Reuse Authority
1950 Parkside Drive
Concord, California
Attention: LRA Executive Director
Telephone: (925) 671-3001

with copies to: City of Concord
1950 Parkside Drive
Concord, California
Attention: City Attorney
Telephone: (925) 671-3160

and

Burke, Williams & Sorensen, LLP
1901 Harrison Street, 9th Floor
Oakland, CA 94612-3501
Attention: Gerald J. Ramiza
Telephone: (510) 273-8780

Any notice shall be deemed received on the date of delivery if delivered by
personal service, three (3) business days after mailing if sent by first class mail, and on
the date of delivery or refused delivery as shown by the records of the overnight courier if
sent via overnight courier.

15. Confidentiality of Information.

Any information provided by Developer to City, including pro formas and other
financial projections (whether in written, graphic, electronic or any other form) that is
clearly marked as “CONFIDENTIAL/PROPRIETARY INFORMATION”
(“Confidential Information”) shall be subject to the provisions of this Section 15.
Subject to the terms of this Section, City shall use good faith diligent efforts to prevent
disclosure of the Confidential Information to any third parties, except as may be required
by the California Public Records Act (Government Code Section 6253 et seq.) or other
applicable local, state or federal law (collectively, “Public Disclosure Laws”).
Notwithstanding the preceding sentence, City may disclose Confidential Information to
its officials, employees, agents, attorneys and advisors, but only to the extent necessary to
carry out the purpose for which the Confidential Information was disclosed. Developer
acknowledges that City has not made any representations or warranties that any
Confidential Information City receives from Developer will be exempt from disclosure
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under any Public Disclosure Laws. In the event the City’s legal counsel determines that
the release of the Confidential Information is required by Public Disclosure Laws, or
order of a court of competent jurisdiction, City shall notify Developer of City’s intention
to release the Confidential Information. If the City Attorney, in his or her discretion,
determines that only a portion of the requested Confidential Information is exempt from
disclosure under the Public Disclosure Laws, City may redact, delete or otherwise
segregate the Confidential Information that will not be released from the non-exempt
portion to be released.

Developer acknowledges that in connection with City Council’s consideration of
any DDA as contemplated by this Restated Agreement, City will need to present a
summary of Developer’s financial projections, including anticipated costs of
development, anticipated project revenues, and returns on cost and investment. If this
Restated Agreement is terminated without the execution of a DDA, City shall return to
Developer any Confidential Information.

If any litigation is filed seeking to make public any Confidential Information, City
and Developer shall cooperate in defending the litigation, and Developer shall pay City’s
reasonable costs of defending such litigation and shall indemnify City against all costs
and attorneys’ fees awarded to the plaintiff in any such litigation. Alternatively,
Developer may elect to disclose the Confidential Information rather than defend the
litigation.

The restrictions set forth herein shall not apply to Confidential Information to the
extent such Confidential Information: (a) is now, or hereafter becomes, through no act or
failure to act on the part of City, generally known or available; (b) is known by the City
at the time of receiving such information as evidenced by City’s public records; (c) is
hereafter furnished to City by a third party, as a matter of right and without restriction on
disclosure; (d) is independently developed by City without any breach of this Restated
Agreement and without any use of or access to Developer’s Confidential Information as
evidenced by City’s records; (e) is not clearly marked
“CONFIDENTIAL/PROPRIETARY INFORMATION” as provided above (except where
Developer notifies City in writing, prior to any disclosure of the Confidential
Information, that omission of the “CONFIDENTIAL/PROPRIETARY
INFORMATION” mark was inadvertent), or (f) is the subject of a written permission to
disclose provided by Developer to City.

16. No Commissions.

Each Party represents and warrants that it has not entered into any agreement, and
has no obligation, to pay any real estate commission in connection with the transaction
contemplated by this Restated Agreement. If a real estate commission is claimed through
either Party in connection with the potential transaction contemplated by this Restated
Agreement or any resulting DDA, then the Party through whom the commission is
claimed shall indemnify, defend and hold the other Party harmless from any liability
related to such commission. The provisions of this Section 16 shall survive termination
of this Restated Agreement.
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17. Assignment.

The qualifications and identity of Developer and its parent companies, Lennar
Homes of California, Inc. and Lennar Corporation, and its management company, Five
Point Holdings, LLC, are of particular concern to City. It is because of those unique
qualifications and identity that City has entered into this Restated Agreement with
Developer. Accordingly, except as provided below, Developer may not assign this
Restated Agreement to any other person or entity, without the prior written approval of
the City Council. Any purported voluntary or involuntary assignment by Developer of
this Restated Agreement without such City written approval shall be null and void, except
as provided below. Notwithstanding the foregoing, Developer may assign this Restated
Agreement without approval by the City to another business entity provided that Lennar
Homes of California, Inc. or Lennar Corporation (a) has responsibility for the day to day
entitlement and development activities of such entity; and (b) has a voting and profits
interest in such entity. Developer shall provide not less than ten (10) days’ prior written
notice to City of any such permitted assignment. As provided in Section 25.b.ii. of the
Approved Term Sheet, any proposed assignment to Five Point Holdings, LL.C or an
Affiliate of Five Point Holdings, LLC shall require review and confirmation of the
adequacy of Five Point Holdings, LLC’s and, if applicable, its Affiliate’s, financial
capacity, and be subject to approval by the City Council in its discretion.

18. Estoppels.

As of June 1, 2016, Developer has approved payment from the Initial Good Faith
Deposit of City Costs in the approximate amount of $196,000. Developer hereby
certifies and reaffirms, for the benefit of City, that all such City Costs paid through such
date by City from the Initial Good Faith Deposit have been properly incurred,
documented and billed by City, as applicable. Developer further certifies and reaffirms,
for the benefit of City, that Developer has no claims and will have no claims against City
or any other person or entity in the future for reimbursement of all or any portion of the
City Costs incurred prior to the Restated Effective Date regardless of whether or not City
and Developer reach agreement on the terms of a DDA for the proposed Development.
Developer reaffirms its obligation to pay all City Costs incurred on or after the date of
City’s notice to Developer (i.e. May 18, 2016) and continuing until the earlier of
expiration of the DDA Stage of the Negotiating Period (as it may be extended) or
termination of this Restated Agreement.

Each Party further acknowledges and certifies that, as of the date hereof, the other
Party has fully and faithfully performed all of its obligations under the Original
Agreement and this Restated Agreement, the other Party is not in default under the
Original Agreement or this Restated Agreement and each Party knows of no event that
has occurred or is continuing which, with the passage of time or the giving of notice, or
both, would constitute a default by the other Party under the Original Agreement or this
Restated Agreement.

City is relying upon Developer’s acknowledgments and certifications in this
Section 18 in advancing to the DDA Stage of the Negotiating Period, and in
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consideration of such material reliance, Developer shall now and forever be estopped
from denying the validity of the certifications and acknowledgments in this Section. City
shall now and forever be estopped from denying the validity of the certifications and
acknowledgements in the preceding paragraph.

19. Applicable Law; Venue.

This Restated Agreement shall be construed in accordance with the law of the
State of California without reference to choice of laws principles, and venue for any
action under this Restated Agreement shall be in Contra Costa County, California.

20. Severability.

If any provision of this Restated Agreement or the application of any such
provision shall be held by a court of competent jurisdiction to be invalid, void or
unenforceable to any extent, the remaining provisions of this Restated Agreement and the
application thereof shall remain in full force and effect and shall not be affected, impaired
or invalidated.

21. Integration.

This Restated Agreement contains the entire understanding between the Parties
relating to the matters set forth herein. All prior or contemporaneous agreements,
understandings, representations and statements, oral or written, are merged in this
Restated Agreement and shall be of no further force or effect.

22. Modifications.

Any alteration, change or modification of or to this Restated Agreement, in order
to become effective, shall be made in writing and in each instance signed on behalf of
each Party.

23. Waiver of Lis Pendens.

It is expressly understood and agreed by the Parties that no lis pendens shall be
filed against any portion of the Development Phase One Property or any other portion of
the CRP Area with respect to this Restated Agreement or any dispute or act arising from
this Restated Agreement.

24. Rights to Design Concepts and Development Plans.

Once submitted, all development project design concepts and plans that
Developer owns or has the right to transfer shall become the property of the City. The
City, without compensation to Developer or any third party, may use such development
project design concepts and plans, together with any and all ideas and materials submitted
in connection with the negotiations hereunder, whether or not City and Developer enter
into a DDA; provided, however, to the extent such concepts and plans are used without
Developer’s permission or agreement, Developer disclaims any representations or
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warranties regarding such concepts and plans, including whether or not they are sufficient
for any particular purpose.

25. Interpretation.

As used in this Restated Agreement, masculine, feminine or neuter gender and the
singular or plural number shall each be deemed to include the others where and when the
context so dictates. The word “including” shall be construed as if followed by the words
“without limitation.” This Restated Agreement shall be interpreted as though prepared
jointly by the Parties. Titles and captions are for convenience of reference only and do
not define, describe or limit the scope or the intent of this Restated Agreement or any of
1ts terms.

26. Authority.

Each person executing this Restated Agreement on behalf of Developer does
hereby covenant and warrant that (a) Developer is created and validly existing under the
laws of Delaware, (b) Developer has and is duly qualified to do business in California,
(c) Developer has full corporate power and authority to enter into this Restated
Agreement and to perform all of Developer’s obligations hereunder, and (d) each person
(and all of the persons if more than one signs) signing this Restated Agreement on behalf
of Developer is duly and validly authorized to do so.

217. Joint and Several.

If Developer consists of more than one entity or person, the obligations of
Developer hereunder shall be joint and several.

28. Counterparts.

This Restated Agreement may be executed in counterparts, each of which shall be
deemed an original but all of which together shall constitute one and the same agreement.

29. List of Attachments.

The following Attachments are attached hereto and incorporated herein by
reference:

(a) Attachment 1 — Site Map
(b) Attachment 2 - Approved Term Sheet

[Remainder of page intentionally left blank]
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ATTACHMENT 1

SITE MAP
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ATTACHMENT 2

APPROVED TERM SHEET
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